Zapisnica
z rokovania vladnych delegacii Slovenskej republiky a Mad’arskej republiky
o implementacii rozsudku Medzinarodného sidneho dvora v Haagu vo veci

Sustavy vodnych diel Gab¢ikovo - Nagymaros,
konaného 15. decembra 2009 v Budapesti

1. Delegacia vlddy Madarskej republiky vedena splnomocnencom vlady
Dr. Gyorgyom FErdeyom a delegacia vlady Slovenskej republiky vedena
splnomocnencom vlady pre vystavbu aprevadzku Suastavy vodnych diel
Gabcikovo - Nagymaros Ing. Gabrielom Jencikom uskutocnili 15. decembra
2009 v Budapesti rokovanie vo veci implementacie rozsudku Medzinarodného
sudneho dvora v Haagu v spore o projekte Ststavy vodnych diel Gabcikovo-
Nagymaros vynesené¢ho 25.septembra 1997. Zoznam ucastnikov rokovania

obsahuje Priloha ¢. 1.

2. Rokovanie zacalo Gvodnymi prejavmi veducich delegécii. Prejav Dr. Gyorgya
Erdeya obsahuje Priloha ¢. 2, prejav Ing. Gabriela JencCika obsahuje Priloha

¢ 3.

3. Strany sa dohodli, Ze predlzuju platnost’ Statatu Riadiaceho vyboru pre SEA do

30. aprila 2010.

4. Madarska strana sa zaviazala, ze do 23. decembra 2009 odovzda slovenskej
strane dokument nazvany ,,Background paper for the Strategic Environmental
Assessment of the Danube section between the Sap and Ipel’ confluence. Draft
Environmental Report for discussion with the Slovak Party*. Mad’arska strana sa
d’alej zaviazala, ze v januari 2010 odovzda slovenskej strane definitivnu verziu
Predbeznej Stidie realizovatelnosti (Preliminary Feasibility Study), ktord bola
odovzdand na stretnuti spolupredsedov Riadiaceho vyboru pre SEA 5. marca
2009 v Bratislave, a nasledne na to svoj navrh ,,Environmentalnej spravy (Draft
Environmental Report), tykajucej sa rehabilitacie Zivotného prostredia tseku

Dunaja nad Sapom*.

5. Slovenska strana dneSného dila odovzdala svoju odpoved’ na Predbeznu $tadiu
realizovatel'nosti pod nazvom ,,The standpoint of the Governmental Delegation
of the Slovak Republic on the Hungarian document named ,,Preliminary
Feasibility Study: The Rehabilitation of the Szigetk6z Reach of the Danube®,

ktora je v Prilohe ¢. 4 tejto zéapisnice.

6. Slovenska strana sa zaviazala, ze do dvoch tyzdiov od prevzatia vSetkych
dokumentov uvedenych v bode €. 4 upresni ¢asovy harmonogram na zaujatie

stanoviska k tymto dokumentom.



7. Madarskd strana deklarovala, Ze nema zaujem d'alej rokovaf o slovenskom
navrhu dohody z 19. decembra 2006. Strany st pripravené rokovat’ o novom
navrhu dohody sliZiacej na realizaciu rozsudku Medzinarodného stdneho dvora,
ktory vyuZije poznatky ziskané pri realizacii spoloénej SEA.

8. Strany sa dohodli, Ze poziadaju svojich zastupcov pred Medzinarodnym studnym
dvorom, aby najneskor do 31. januara 2010 v spoloénom vyhlaseni informovali
Medzinarodny sudny dvor. V pripade uplynutia terminu bez vysledku, obe
strany samy rozhodnu o informovani Stdu.

9. Tato zapisnica je vyhotovend v slovenskom jazyku a v mad’arskom jazyku a jej

obe znenia maju rovnaku platnost’. Zépisnica obsahuje tyri prilohy, ktoré s
neoddelitelnou su€astou tejto zapisnice.

V Budapesti 15. decembra 2009.

okt

Dr. Gyorgy Erdey Ing. Gabriel Jen¢ik
vedici vladnej delegacie veduci vladnej delegacie
Mad'arskej republiky Slovenskej republiky



Priloha ¢. 1
k Zapisnici z 15. decembra 2009

Clenovia slovenskej a mad’arskej vladnej delegicie na rokovani stivisiacom s realiziciou
rozsudku Medzinarodného sudneho dvora v Haagu vyneseného vo veci Stistavy vodnych
diel Gab¢ikovo - Nagymaros, konanom 15. decembra 2009 v Budapesti

Zoznam ¢lenov mad’arskej delegacie:

Dr. Gyorgy Erdey, veduci delegacie, Ministerstvo pre ochranu Zivotného prostredia a vodné
hospodarstvo MR,

Dr. Gyorgy Kovécs, tajomnik medzirezortnej komisie pre Gab¢ikovo-Nagymaros,
Ministerstvo pre ochranu zivotného prostredia a vodné hospodarstvo MR

Dr. Istvan Gerelyes, zastupca riaditel'a odboru, Ministerstvo zahrani¢nych veci MR

Judit Csoka, hlavny odborny radca, Ministerstvo ndrodného rozvoja a hospodarstva

Gébor Kolossvary, hlavny odborny radca, Ministerstvo podohospodarstva a rozvoja vidieka

Dr. Gabor Bartus, expert pre otazky ekonomiky Zivotného prostredia

Dr. Boldizsar Nagy, medzinarodnopravny expert

Pal Benyo, tlmo¢nik

Zoznam Clenov slovenskej delegacie

Ing. Gabriel Jencik, veduci delegécie, splnomocnenec vlady Slovenskej republiky pre
vystavbu a prevadzku Sustavy vodnych diel Gab¢ikovo-Nagymaros

JUDr. Metod Spac¢ek, veduci slovenskej &asti pracovnej skupiny pre pravne otazky,
Ministerstvo zahrani¢nych veci SR,

JUDr. Ludék Krajhanzl, pravny expert

PhDr. Anna Majkutova, Urad vlady Slovenskej republiky

Ing. Julius Binder, expert Ministerstva Zivotného prostredia SR

RNDr. Zoltan Hlavaty, PhD., expert, Konzulta¢na skupina Podzemna voda

RNDr. Dalibor Rodak, PhD., expert, Konzulta¢na skupina Podzemna voda

Ondrej Hoffman, tlmo¢nik



Prilohac. 3
Zapisnici z 15. decembra 2009

Uvodné slovo na rokovani vliadnych delegacii 15.12.2009 v Budapesti

V mene slovenskej vladnej delegacie d’akujem za pozvanie do Budapesti na d’alSie
rokovanie vladnych delegacii SR a MR o realizdcii Rozsudku Medzindrodného sudneho
dvora vo veci Sustavy vodnych diel Gab¢ikovo — Nagymaros.

V liste, v ktorom sme oznamili mad’arskej strane, Ze prijimame pozvanie uskutocnit
rokovanie vladnych delegécii, sme navrhli venovat’ sa nasledujucim témam:

- Informaécia stran o doterajSom priebehu SEA.

- Diskusia k dalSiemu spolotnému procesu SEA aDocasnej dohody
o implementacii Rozsudku MSD.

- RieSenie terminov realizacie SEA.

Tieto témy povazujeme za aktualne vzhl'adom na dnesny stav prac na SEA a rokovani
konanych v suvislosti s realizaciou rozsudku MSD.

Po dlhych vzajomnych rokovaniach sme sa dohovorili, Ze spolocne vykoname
strategické environmentdlne posudzovanie uzemia dotknutého Zmluvou 1977. Slovenska
strana si bola vedoma toho, ze na vypracovanie zmysluplného SEA bude potrebny pomerne
dlhy cas a finan¢né¢ vydavky na oboch strandch. To viedlo slovensku stranu k tomu, Ze
vypracovala a v decembri 2006 odovzdala navrh Docasnej dohody. Predlozenim tejto dohody
sledovala dva zékladné ciele:

- docasne legalizovat’ sucasny prevadzkovy stav astav v plneni zmluvnych
zavazkov a
- taktiez vytvorit’ asovy priestor a pravny ramec na realizdciu SEA.

Roky 2007 a2008 sme venovali diskusiam o pravnej podstate ndvrhu Docasnej
dohody a obsahovej naplni SEA a sposobu jeho vykonania.

Vldda SR vdosledku dopadov finan¢nej krizy prijala razantné opatrenia
v rozpoctovych vydavkoch, ktoré sa pochopitelne prejavili aj vo finanénych prostriedkoch
pridelenych na zabezpecovanie dohodnutého mechanizmu realizécie SEA. Z tychto dévodov
slovenské strana prechodne pozastavila prace na spolo¢nej SEA. Vydavkové Skrty sa vSak
nedotkli zmluvno-pravnych zavézkov prijatych v Dohode z aprila 1995. Slovenskd strana
zaroven zabezpecovala v roku 2009 v plnom rozsahu plnenie zavéazkov tykajicich sa vymeny
udajov z ucelového monitorovania useku Dunaja medzi Sapom a Budapestou, ktoré su
zékladnym podkladom pre realizaciu komplexnej spolocnej SEA.

O situécii v rokovaniach o Docasnej dohode a v pracach na SEA bola vlada podrobne
informovana a zaujala jednozna¢né stanovisko. Rokovania sa musia prioritne zamerat’ na
dosiahnutie stavu nacrtnutého v DocCasnej dohode. Tato dohoda vytvori zakladny predpoklad
na dosiahnutie dohody o implementécii Rozsudku MSD, ako aj pravny, ¢asovy a financny
ramec na dosledné vykonanie spolocnej SEA.

Vlada k tomuto zaveru dospela na zdklade pochopenia, Ze iba spolocne vykonana
komplexnd SEA dokéaze identifikovat' technické rieSenia, ktorymi bude na useku Dunaja
medzi Bratislavou a Budapest'ou implementovany rozsudok Medzindrodného sudneho dvora
vo veci Sustavy vodnych diel Gab¢ikovo — Nagymaros.



Takyto proces musi byt otvoreny, bez kladenia predbeznych podmienok, musi byt
zalozeny na odbornych argumentoch amusi zohladiovat vyvdzenym a integrovanym
sposobom vSetky Styri identifikované zakladné ciele Zmluvy zroku 1977. Tento proces
zaroven musi byt’ spolo¢ny a nemal by presiahnut’ rdimec rokovani o implementacii rozsudku,
ked'Zze toto je mandat oboch vladnych delegacii. V rdmci procesu musia byt spolocne
posudené vietky varianty navrhnuté jednou zo stran. Ziadne z navrhnutych rieseni by nemalo
byt vylucené z procesu posudzovania. Proces nie je zalezitostou niekolkych mesiacov, ale
moze trvat’ niekol’ko rokov. Slovenské strana preto presadzuje pri vykonavani SEA jasny
integrovany pristup, kde sa zohladnia vSetky aspekty a vSetky ciele stanovené Zmluvou
zroku 1977 na celom posudzovanom useku Dunaja. Vykonanie SEA zameranej na Cisto
environmentalny aspekt a len na vybrany usek nie je naplnenim rozsudku MSD.

Na dne$nom rokovani navrhujeme preto prerokovat’ postup SEA v kontexte Navrhu
dohody z roku 2006, z 19. decembra 2006. Je nesporné, ze konenti podobu pravneho rdmca
musia pripravit’ pravne skupiny na zaklade obsahu a ciel’a, na ktorom sa dohodneme.

Toto je teda hlavny mandat slovenskej delegacie na tomto rokovani. Neznamené to
vsak, Ze je spochybneny sposob, resp. mechanizmus vykonania SEA dohodnuty v Statute
riadiaceho vyboru pre SEA a Statute spolo¢ného monitorovania spolo¢ne prijatého 12.8.2008.
Chceme ubezpecit’ mad’arsku stranu, Ze slovenska strana je pripravena venovat’ mimoriadnu
pozornost’ komplexnej a spolo¢nej SEA. Nevyhnutnou podmienkou pre to je dostatok
monitorovanim ziskanych tidajov. Konanie slovenskej strany, ked’ si splnila vSetky zavazky
vyplyvajice zo Statitu spolocného monitorovania - madme na mysli zavéizky tykajice sa
vymeny udajov z ucelového monitorovania useku Dunaja medzi Sapom a Budapestou -
nasvedcuje, Ze si tito nevyhnutnost’ uvedomuje.

Mad’arska strana ako podklad pre vykonanie strategického environmentalneho
posudzovania (SEA) vypracovala predbezni Studiu realizovatelnosti rehabilitacie
szigetkdzského useku Dunaja. Na dneSnom rokovani Vam odovzdavam stanovisko slovenskej
strany k predlozenej §tadii, s tym, aby toto stanovisko bolo sucastou zdznamu z dne$ného
rokovania. Zo stanoviska vyplyva, ze slovenskd strana ma zasadné pripomienky k procesnej
1 vecnej stranke Studie. Ak nam zostane priestor, sme pripraveni nase stanovisko objasnit,
alebo sa mu moZeme venovat’ na osobitnom stretnuti.

Dakujem za pozornost.



Prilohac. 4
k Zapisnici z 15. decembra 2009

The standpoint of the Governmental Delegation of the Slovak Republic
on the Hungarian document named

“Preliminary Feasibility Study:
The Rehabilitation of the Szigetkoz Reach of the Danube”

Bratislava, December 14, 2009

Antecedents

The Governmental Delegation of the Slovak Republic and the Governmental Delegation of
the Republic of Hungary negotiating on the implementation of the Judgement of the
International Court of Justice in The Hague (hereinafter: ICJ) agreed, on their meeting held on
March 7, 2007 in Bratislava, that they will conduct a joint Strategic Environmental
Assessment (hereinafter: SEA). At the meeting held on November 6, 2007 in Bratislava the
Governmental Delegations agreed on mutual exchange of existing data from monitoring of
natural environment and on starting an environmental monitoring on the stretch between Sap
and Budapest, both serving for preparation of background materials for the joint SEA.
Furthermore they agreed on elaboration of a Statute for monitoring and a Statute of SEA
Steering Committee. Both Statutes were accepted on the meeting of Governmental
Delegations held on August 12, 2008 in Komarom.

The Governmental Delegations agreed that the goal of the joint SEA will be the evaluation of
proposed human interventions in connection with the objectives of the 1977 Treaty and that
the SEA will be conducted on the Danube stretch between Bratislava and Budapest. In this
context the Hungarian Party on March 5, 2009 handed over to the Slovak Party the
“Preliminary Feasibility Study: The Rehabilitation of the Szigetk6z Reach of the Danube”,
which represents a Hungarian input material for the joint SEA.

Introduction

The Slovak Party highly appreciates the work conducted by the Hungarian experts. The
Slovak experts studied the abovementioned study carefully and thoroughly. This material
contains the standpoint of the Slovak Party to the Hungarian Feasibility study. Our remarks
and comments are divided into three parts: general comments, comments on the legal issues
and comments on other environmental and technical aspects. The Slovak Party believes that
these comments will be helpful in the next step towards the preparation of a joint
environmental report elaborated under the joint SEA procedure.

General comments

According to the opinion of the Slovak experts an Introduction is missing from the
“Preliminary feasibility Study: Rehabilitation of the Szigetk6z reach of the Danube”
(hereinafter: PFS), where the basic and partial goals, the methods and the logical building of
the study would be defined. The Slovak party advocates the realisation of a comprehensive
SEA to identify technical solutions, by which the Judgement of ICJ in the Gabcikovo-
Nagymaros case will be implemented on the whole Danube section between Bratislava and
Budapest. This process must be open, without preconditions, must be based on technical and



scientific arguments, and must reflect in a balanced and integrated way all four principal
objectives of the 1977 Treaty. This process must also be common and should not exceed the
framework of negotiations on the implementation of the Judgment, since this is the mandate
of both Governmental Delegations. The process must jointly consider all options proposed by
either Party. None of the proposed solutions should be excluded from the assessment process.

Having in mind the Judgement of ICJ the Slovak Party is of the opinion that after the
definition of environmental objectives the environmental compatibility of all forms of uses
must be ensured, including the energy production, navigation and flood protection concerning
the whole Danube stretch. From this point of view is the study unsatisfactory. It is
unacceptable and is in conflict to the intention of the SEA, to seek solutions for the
upper section of the Danube only (Cunovo-Sap), but it is necessary to seek, to identify and
jointly comprehensively assess optional solutions for the entire section of the Danube
(Bratislava-Budapest). The solutions for the upper and lower section were proposed as
hydraulically interconnected, which ensured the interconnection of biota and NATURA 2000
sites as well.

It should be realized that the SEA is not a purely environmental process. Environmental
considerations for assessing of individual technical solutions is just one of several, and from
our perspective this objective to be achieved for the implementation of the Judgment of ICJ
has equal importance as the objectives of navigation, flood protection and electricity
production, including the land development. While the Hungarian party prioritizes the
environmental perspective, it seems to us that the most urgent in the present situation is the
solving of flood protection. Since the incomplete system failed in fulfilling this goal on the
whole affected Danube stretch, the issue of incomplete flood protection represents an
increased risk.

The historical and general description of the landscape development is objective and in
principle corresponds to the reality. Very positively we consider the effort for restoration of
an anastomous river branch system. In general we agree also with the delineation of
environmental objectives. However, some drawbacks we realized in definition of constraints.
They are very general and uncertain.

Since 1995 the Slovak Party and the Hungarian Party realize Joint Monitoring according to
the “Agreement between the Government of the Slovak Republic and the Government of the
Republic of Hungary on certain temporary measures and discharges to the Danube and
Mosoni branch of the Danube” signed on April 19, 1995. The Slovak side is of the opinion
that the jointly collected data are accurate, correctly define the processes that occurred in the
past and correctly define the changes caused by human activities in the past. Large deficiency
of the PFS is the lack of results jointly achieved in the frame of the Joint Monitoring.
Moreover the PFS is not using and does not rely on the scientific material mutually
exchanged. The study relies only on general textbooks, general publications and the general
“truth”.

The Slovak Party considers the range of stakeholders defined by the Hungarian side as
too narrow in relation to objectives of comprehensive SEA. Views and opinions must be
obtained not only from local residents, local governments, small and medium enterprises, but
also from water management organizations, interest groups of carriers (navigation and road
transport), a broader non-profit sector, national business chambers, energy companies, water
supply companies and the like.



Comments on legal issues

The purpose of these comments is to evaluate and express an opinion on the legal aspects of
the PFS elaborated by the Hungarian party in connection with the preparation of the joint so
called SEA process. The review focuses on Part 5 of that material, entitled: Legal obligations
and interests of involved entities that need to be assessed.

In relation to the legal basis the process should be primarily based on two basic documents,
the 1977 Treaty and the Judgment of the ICJ from 1997. In addition to these documents is
necessary to consider all rules relating in particular to environmental protection and to
navigation, as well as documents and policies governing the renewable and waste-less energy
exploitation, and urgently the needs to solve the flood protection have to be considered,
especially at critical sections of the Danube.

The Slovak side advocates that the SEA process is to be conducted in legally unloaded
relationships. We realize that the process is not a matter of months, but may take several
years. It would be more than purposeful to have an agreement, temporarily settling certain
legal relationships between parties by creation a temporary legal and technical status, which
would allow both parties without any pressure of “illegality”, in which they occur, to achieve
an objective assessment of the situation.

Ad 5.1 Legally binding obligations of parties:

This section of Chapter 5 is clearly trying to foist the idea that above the 1977 Treaty and the
ICJ Judgment there is a set of environmental standards of International law and European law,
which significantly modify and relativize the explicit obligations of the Treaty Parties arising
from these documents. However, this obviously mistaken premise is not argued enough in the
present material’

Ad 5.1.1 Judgement

The Slovak Party points to the fact that the parties differed in negotiations so far in their
opinions on the interpretation of primary sources, especially the ICJ Judgement. Contrary to
this, no negotiation on the interpretation of the ICJ Judgment was conducted so far, as the
Slovak Party proposed it. Such a discussion would help to clarify the basic international legal
framework of negotiations.

In the section in which the opinion relates to the Judgement of the ICJ in The Hague, the
material uncritically focuses only on the precisely purpose-selected passages from the
descriptive part of the Judgement, where the Court deals with the standards of environmental
law, and without having interpreting the whole context of the legal text, and especially in the
optics of the decisive part of the Judgement.

In relation to the Judgement, the Hungarian material provides only a single task: “to identify
the present standards of environmental law and other legal sectors, which must be applied in a
process in which the Variant C will operate in a manner that satisfies the basic environmental

"No doubt, the accession of the negotiating Parties to the European Union has fundamentally affected the
freedom of action of the Parties, setting constraints and imposing demands which derive neither from the
Judgment nor from the 1977 Treaty establishing the Gabc¢ikovo-Nagymaros Barrage System or from bilateral
or multilateral treaties (and customary international law) binding them. Sic!



interests, while it does not interrupt the electricity production and will also pursue other
objectives of the 1977 Treaty (shipping, flood protection)”.

Hungarian material does not take into account that the Court in § 146 of the Judgement in
relation to Variant C places into a harmonious balance the economic operation of the power
production system and the satisfaction of the essential environmental concerns’. Thus, the
finding in this part of the Hungarian material, that at the satisfaction of the essential
environmental concerns is sufficient if there is no interruption of electricity production, is
clearly misleading. The court clearly states on economic ... electricity generation, so such
a production that has economic significance.

It can be said that a harmonious balance has been achieved already in the 1995 Agreement,
based on which the monitoring confirmed that an economically viable operation of the
Gabcikovo hydropower station satisfies the basic environmental concerns. The monitoring is
all the time realised in accordance with current environmental standards.

The Court in § 141 states: “It is for the Parties themselves to find an agreed solution that takes
account of the objectives of the Treaty, which must be pursued in a joint and integrated way,
as well as the norms of international environmental law and the principles of the law of
international watercourses.” The Parties must therefore seek for solutions, which will reach
not only satisfactory environmental objectives on the whole affected section, but in unity and
conformity an economic electricity production, improvements in navigation conditions
envisaged in the Treaty and sufficient and permanent flood protection.

An important conclusion of the Court is “the Parties are under an obligation so to conduct
themselves that the negotiations are meaningful, which will not be the case when either of
them insists upon its own position without contemplating any modification of it.”

The Slovak side, therefore, advocated in SEA realization a clear integrated approach of all
aspects and all objectives set by the Treaty 1977 across the whole considered section of the
Danube. Implementation of the SEA focused on purely environmental aspect and only the
selected Danube segment is not in conformity with the implementation of ICJ Judgment.

Ad 5.1.2 International law

Both parties repeatedly agreed on the fact that the basic legal framework for the
implementation of the ICJ Judgement consists of two documents: the 1977 Treaty and the
Judgement of ICJ itself, in particular its decisive part, i.e. Article 155. Of course, Parties
cannot disregard the Court findings in justification of Judgement, but must bear in mind its
non-binding and largely interpretative, thus supporting character.

In the other applicable sources of international law the Parties did not achieve compliance.
However, no applicable norm of ius cogens was identified during negotiations, thus the
international law does not impose barriers to the Parties mutually agree on such modalities of
implementation of the Judgment, which they both deem appropriate.

For the ICJ was the most important fact that the “1977 Treaty is still in force and
consequently governs the relationship between the Parties. That relationship is also

* .Variant C could be made to function in such a way as to accommodate both the economic operation of the
system of electricity generation and the satisfaction of essential environmental concerns.



determined by the rules of other relevant conventions to which the two States are party, by the
rules of general international law and, in this particular case, by the rules of State
responsibility; but it is governed, above all, by the applicable rules of 1977 Treaty as a lex
specialis. (§ 132 of the Judgement).

During the negotiations of the Working Group on legal issues the Parties failed to agree on
a mutual list of other relevant conventions, which may affect the relationship between the two
Parties. The minutes of the Working Group on legal issues from February 27, 2006, reflect
that the Parties are in agreement that the relationship is subject to the following international
conventions:

- Convention on Navigation on the Danube, Belgrade 1948

- European Agreement on main inland waterways of international importance, Geneva,
1996

- The Convention on Wetlands of International Importance especially as Waterfowl
Habitat, Ramsar 1971

- Convention on Environmental Impact Assessment in a Transboundary Context, Espoo
1991

- Convention on the Protection and Use of Transboundary Watercourses and International
Lakes, Helsinki 1992

- Convention on co-operation for the protection and sustainable use of the River Danube,
Sofia 1994

- Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters, Aarhus 1998

- Vienna Convention on the Law of Treaties, Vienna 1969

Slovak Party points to the fact that there is prima facie evident that in addition to these treaty
documents the relationship between the two Parties is regulated by the Agreement between
the Government of the Slovak Republic and the Government of the Republic of Hungary on
certain temporary technical measures and discharges into the Danube and Mosoni branch of
the Danube, Budapest 1995, and by the Agreement between the Government of the
Czechoslovak Socialist Republic and the Government of the People Republic of Hungary
adjusting water management issues in the boundary waters, Budapest 1976.

In the context of relevant international conventions it can be identified international treaties
containing purely bilateral commitments and agreements containing commitments to third
countries as well. As mentioned above, no commitments have the character of ius cogens,
from which the States could not depart in a specific mutual agreement, or modify them.
Regarding the high legal awareness of both countries, as well as the active influence of the
European legislation, it can not be assumed that the Parties would adopt a solution in
implementation of the ICJ Judgement, which would be inconsistent with obligations arising
from these documents in relation to third countries.

Regarding the individual conventions the material in this section is limited only to a brief
general description of the purpose and content of individual agreements (available on the
internet), without mentioning their specific application to the subject of SEA, or exploring
their true particular relevance. From that brief description of such individual conventions can
only be obtained an encyclopaedic understanding of the convention content, but it can not be
responsibly assessed the extent and impact of individual liabilities and their specific weight.



The three conventions given in the Hungarian material were not evaluated together, that they
are applicable to the relationship between the two countries in the implementation of the
Judgement of the International Court of Justice. This is the Convention on Biological
Diversity, Rio de Janeiro in 1992, the Convention on the Conservation of European Wildlife
and Natural Habitats, Bern 1979, and the European Landscape Convention, Florence 2000.
While legal experts evaluated the first two, the third one came into force for the Hungary in
2008, so at the time of the assessment was infective for the Hungary. It is clear that all three
conventions are valid both, in relation to the Slovakia and to the Hungary as well. All three
conventions are implemented in Slovakia within the framework of national legislation and
their implementation is regularly assessed. However, according to our view they do not
represent such sources of international law, which should directly affect the behaviour of the
Parties during realization of the SEA.

Ad 5.1.2.2 Navigation

In regard to the Belgrade Convention and the obligatory character of its recommendations it
has to be mentioned. Neither the Belgrade Convention nor the recommendations of the
Danube Commission have lost anything of its nature and its binding character. In this
connection it is good to recall that under Art. 13, paragraph 1 of the Agreement between the
Government of Czechoslovak Socialist Republic and the Government of People Republic of
Hungary adjusting the water management issues on the boundary waters, the Parties are
obliged to “maintain ... fairways on the Danube according to the recommendations of the
Danube Commission”. Through these provisions of the Agreement Parties incorporated the
provision of the recommendations of the Danube Commission, these provisions therefore
have become binding for both Parties.

The legal obligations of Parties have to be assessed in the terms of these four documents
obhgatory for both Parties:
The Belgrade Convention
- The Intergovernmental agreement on boundary waters
- The 1977 Treaty
- The European Agreement on main inland waterways of international importance (AGN)’

In this context it is important to recall that parameters of fairways differ for free flowing and
impounded section of a river.

Ad 5.1.3 European law

In relation to the application of European law on the implementation of the Judgement Parties
have exchanged extensive views, but nevertheless they differ in some views on the relevance
and on the application method of specific standards of European law. The Hungarian side
originates sometimes from non-critical concerns, bordering with a fear of standards of
European law. In the implementation of commitments to act (obligation of conduct) refers to
such areas of the European law that are not mandated for delegation negotiating on the
implementation of ICJ Judgment. This should be taken into account in defining the scope,
purpose and objective of the SEA. However, the Parties managed to agree that any proposed
solution must comply with the European law. Any variant of solution, however, is not a priori
in conflict with the European law. The European or international law does not impose barriers
to the implementation of a particular technical solution.

? See also the Article 7 of the Minutes of meeting of the Working Group on legal issues, held on February 27,
2006



The Environmental law in general (at the Community level and the State level as well)
assumes ecological carrying capacity, i.e. pollution is allowed to some extent (which is settled
in individual provisions on a rather vague principle of sustainable development). That reflects
the fact that virtually every human activity represents a risk of pollution or environmental
damage and is therefore to find viable limits in terms of the current state of the environment.
In this context it should be noted that the relevant environmental regulations mostly does not
prohibit the execution of certain plans or activities, but only limit them in the above meaning
(in this sense it is to be understood the argument of the general principles of environmental
protection at Community level in accordance with Art. 2 and 6 of the EC Treaty (hereinafter
“TEC”); these principles are also made specific in Art. 174 to 176 TEC, but none of these
principles is directly applicable without its specific reflection in the secondary legislation.

It is impossible to affirm in general that if a plan will have a negative impact on the
environment than therefore it is not feasible. The Community rules on environmental
protection itself allow situations when a plan is realized with obvious negative implications
on certain components of the environment’. Along with the requirements for environmental
protection it must be considered in this context the overriding public interest reasons,
including those with social and economic nature’.

Ad 5.1.3.1 Water Framework Directive

The Slovak party cannot and does not want to question the importance and the content of
obligations of the Water Framework Directive, nor its impact on the proceedings, or on the
negotiation of the Parties in the realization of the proposed SEA. However, it is important to
do not regard it as a panacea (general cure medicine) on all outstanding implementation issues
under the Judgement. In this context, it is necessary to clearly define and distinguish the
mandate of the government delegation, which is limited to discussions on the implementation
of the Judgement and not the broader obligations of States to implement the Directive.

The Hungarian side is convinced that for the resolution of “the legal dispute” the
consideration of the requirements of the WFD will be crucial. This statement is true only
insofar as both countries are under the obligation of achieving the WFD objectives in terms
settled, i.e. primarily to achieve the desired quality and quantity of surface and ground water.

In relation to the implementation of a specific intent it is not possible to argue using Water
Framework Directive on water protection in the sense, that the intention is not feasible,
because its implementation could adversely affect the current state of the affected waters.
Implementation of a specific intent, and the achieving of the quality and quantity
requirements are mutually linked, but they are not directly dependent on (the Directive does
not prohibit the execution of a particular action, for example the construction of
a waterworks). Moreover, in relation to the individual requirements of section 3 it is necessary
to note that the Directive allows numerous exceptions to the achievement of the objectives —
e.g. Art. 4, paragraph 4 (delays of terms), paragraph 5 (setting limits lenient than those
contained in the Directive), and paragraph 6 (a temporary deterioration of water bodies status)
of the WFD. An important provision in this respect is the Art. 4, paragraph 7, which contains
reasons for failure to comply with the requirements of good ecological status (or good
ecological potential), which cannot be regarded as an infringement.

*e.g. Art. 6 of the Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora
> paragraphs 12 and 13 of the preamble to the Directive 2000/60/EC



In section 5.1.4 International law as European law should be considered only those
international agreements that are part of the union legislation, which clearly affect the
implementation, i.e. those already considered above applicable to the case.

Ad 5.2 Interests of stakeholders

Slovak party may only take note on the findings in the LIFE-IIL. It is a wholly unilateral
action, which may have only limited impact on the joint assessment in the frame of the SEA.
It covers interests and expectations of limited subjects on a limited area only.

In this connection it is necessary to draw attention to the incorrect statement that there is no
agreement about water sharing between Slovakia and Hungary. It is, however the 1995
Agreement, which we consider as the key basis for water management on Gabcikovo
structures.

Comments on environmental and technical aspects

Navigation

The PFS only marginally deals with the Treaty objective to improve the navigation on the
Danube stretch between Bratislava and Budapest. The discussed documentation contains
variants of technical solutions omitting navigation issues at all. It should not be forgotten that
according to the applicable present legislation in the Slovak republic and the Republic of
Hungary the Danube old riverbed is still categorized as a fairway, so some of the suggested
variants of technical solutions are not compatible with navigation improvement nor
navigation conditions. Looking for a comprehensive solution requires the elaboration of an
assessment incorporating not only environmental objectives as it does in Chapter 6 of PFS,
but the navigation aspects as well.

In this context and in concordance with international conventions in the field of navigation,
binding both the Slovak Republic and the Republic of Hungary, it is necessary to include into
environmental objectives and criteria for the hydrodynamic and morphodynamic regime of
the Szigetkdz reach of Danube constrains regarding the navigation.

The Danube old riverbed between Cunovo and Sap has two functional ship locks at present,
satisfying criteria for a fairway of the Class Vb. Any measures planned in the Danube old
riverbed in the frame of technical solutions, including the future maintenance works, should
meet these criteria.

Unacceptable is omitting of solutions for navigation improvement on the Danube section
between Sap and Budapest.

Subsidiarity principle

The Slovak Party cannot agree with statements of the Hungarian Party concerning the
principle of subsidiarity. It seems to us that the activity and proclamations of local
government representatives are based on misusing or misinterpreting of this principle
declared by the authorities of European Union. It must not be forgotten, that the significance
of the Danube section between Bratislava and Budapest highly overlaps the significance on
local, even on national level as well. Nevertheless, technical solutions and measures proposed
have to take into account the interest of local governments and local stakeholders to the



maximal available extent. However, the general decision must remain on the level of the
central authorities.

Particular aspects concerning environmental objectives

Regarding the historical development in the area the Slovak Party is of the opinion that
concerning the gravel dredging it have to be necessary to set the dredged amounts on
individual sections of the Danube more precisely. There are also inaccuracies in the PFS
concerning the portion between dredging for commercial and navigational purposes.

The mapping of environmental processes was focused on hydrologic processes, which is
logical, but the biological aspects, except the ichtyofauna, remained omitted or inadequately
worked out. Not only is the analysis of historical background missing, but the evaluation of
the actual situation as well. When someone would like to improve the system, knowing of the
present situation is necessary and a concept of the future development has to be delineated.
This entirely misses in case of the terrestrial and aquatic plants.

Another drawback of the presented study is the limited range of groups of organisms used for
delineation of environmental objectives. The future of terrestrial ecosystems was discussed
very marginally. In general, however, the Slovak Party can agree with most of the statements.

Concerning the monitoring and evaluation of available data the Slovak Party sees a large
drawback in a fact that the Hungarian Party did not used or used in a very limited extent the
results of the Joint monitoring and numerous results of Slovak and Hungarian experts
engaged in this region.

The use of the term of habitats deterioration could be misleading. The evaluation is always
dependent on the angle of view. For example the change of flow velocity could be evaluated
positively from the ichthyology point of view, while the impact on zoo-benthos and water
vegetation could be negative.

Concerning the future conduct of monitoring we are of that opinion, that it would be useful,
perhaps at least for a limited period, to use the system of “wandering” monitoring (monitoring
of various habitats) instead of the monitoring fixed to a specific site, as it is conducted at
present.

Regarding the development of fish population the Slovak Party is of the opinion that thanks to
the European legislation protecting waterfowls there is a high pressure of fish-eating birds.,
which are breeding excessively. The abundance of fish-eating birds is several times higher
than in the past. Thus the technical solutions must create appropriate number of spawning,
nursery and feeding habitats.

Environmental objectives and technical solutions

Balance between the environmental objectives and constraints arising from the energy
production, flood prevention, navigation, silviculture and land use will be the hardest task.
Moreover, conflict with the interests of landowners can be expected. At all variants of
technical solutions the relation between environmental, societal and economic priorities has to
be solved. The economic impacts of individual technical solutions on energy production have
to be analysed foresightedly and in very detail.



Concerning the table of environmental objectives and constraints identified, it would be very
helpful (environmental assessment it requires), if additional information on possible special
(extreme) situations and their potential effects would be set as well. These special situations
can be critical for individual parameters.

Regarding the dynamics, it seems that sharing of the discharge on a basis of constant portion
would be the most appropriate. This could simulate the natural dynamics of discharge
fluctuation in the whole system.

The assessment of the impact of groundwater level fluctuation on agricultural areas must be
based on more exact results. Modelling of interaction between the groundwater level and soils
has to incorporate data on soil layers thickness as well.

Very important in the area is the forest ecosystem, which plays a crucial role in the stability of
the assessed region, namely the structure and spatial distribution of the tree species, mode of
silviculture, the portion of natural and artificial reforestation, and the like. However, the PFS
give to the forest ecosystem a limited attention only.

Feasibility of the restoration of former river ecosystem, which is supposed in the Chapter 6,
has to be studied carefully. The human impacts, particularly the water management and the
silviculture, in last centuries, especially in last five-six decades, were so significant that the
changes could be irreversible, or partially reversible, but at unrealistic energetic, financial and
socio-economic inputs. Moreover the definition of the so-called “original status” is more than
problematic.

When variation to technical solutions will be proposed, bigger attention should also be paid to
the climate change. This issue was mentioned only marginally, however the PFS properly
points to the large uncertainties in the future trends of climate development. Nevertheless, this
issue has to be studied carefully and the water management proposals must count in scientific
predictions in this issue. The present scenarios count upon further continuous warming. This
issue also has to be reflected in the so-called “reference status” suggested in the PFS. It might
be impossible to reach certain desired objectives.

In the whole material the priorities of future uses of the assessed region are missing — flood
protection, renaturalisation of natural environment, navigation, energy production, economic

interests of local governments, land use, etc.

Water Framework Directive

Basic principles and objectives of the EU water policy are defined by the Water Framework
Directive (hereinafter WFD). The main goal of WFD is to ensure the sustainable use of waters
without their deterioration and to reach the good state or good potential of water. Basic
principles of measures and revitalization must be defined with respect to environmental
objectives. The delineation of environmental objectives has to be based on such measures,
which are economically and technically substantiated and feasible, and which can ensure the
appropriate conservation and sustainable use of landscape. The member states have to analyze
not only if the good state can be reached by appropriate measures, but also if it is technically
and economically feasible. This means that the Slovak Republic and the Republic of Hungary
have to identify if the good state or good potential can be reached at all. In this context
changes in the floodplain ecosystem caused by anthropogenic pollution — releasing (leaking)
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of wastewater from point and diffuse sources — have to be added into irreversible changes in
the Szigetkoz region.

Thorough standpoints of Slovak experts will be incorporated into subsequent materials
elaborated by the Slovak Party in the frame of the joint SEA.
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